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time such person is pursuing an appeal
of a previously denied part B claim
under the law as it existed prior to
March 1, 1978. If the part B claim is ul-
timately approved as a result of the ap-
peal, the claimant must immediately
notify the Secretary of Labor and,
where appropriate, the coal mine oper-
ator, and all duplicate payments made
under part C shall be considered an
overpayment and arrangements shall
be made to insure the repayment of
such overpayments to the fund or an
operator, as appropriate.

(f) In any case involving more than
one claim filed by the same claimant,
under no circumstances are duplicate
benefits payable for concurrent periods
of eligibility. Any duplicate benefits
paid shall be subject to collection or
offset under subpart H of this part.

§725.310 Modification of awards and
denials.

(a) Upon his or her own initiative, or
upon the request of any party on
grounds of a change in conditions or
because of a mistake in a determina-
tion of fact, the district director may,
at any time before one year from the
date of the last payment of benefits, or
at any time before one year after the
denial of a claim, reconsider the terms
of an award or denial of benefits.

(b) Modification proceedings shall be
conducted in accordance with the pro-
visions of this part as appropriate, ex-
cept that the claimant and the oper-
ator, or group of operators or the fund,
as appropriate, shall each be entitled
to submit no more than one additional
chest X-ray interpretation, one addi-
tional pulmonary function test, one ad-
ditional arterial blood gas study, and
one additional medical report in sup-
port of its affirmative case along with
such rebuttal evidence and additional
statements as are authorized by para-
graphs (a)(2)(ii) and (a)(3)(ii) of §725.414.
Modification proceedings shall not be
initiated before an administrative law
judge or the Benefits Review Board.

(c) At the conclusion of modification
proceedings before the district direc-
tor, the district director may issue a
proposed decision and order (§725.418)
or, if appropriate, deny the claim by
reason of abandonment (§725.409). In
any case in which the district director
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has initiated modification proceedings
on his own initiative to alter the terms
of an award or denial of benefits issued
by an administrative law judge, the
district director shall, at the conclu-
sion of modification proceedings, for-
ward the claim for a hearing (§725.421).
In any case forwarded for a hearing,
the administrative law judge assigned
to hear such case shall consider wheth-
er any additional evidence submitted
by the parties demonstrates a change
in condition and, regardless of whether
the parties have submitted new evi-
dence, whether the evidence of record
demonstrates a mistake in a deter-
mination of fact.

(d) An order issued following the con-
clusion of modification proceedings
may terminate, continue, reinstate, in-
crease or decrease benefit payments or
award benefits. Such order shall not af-
fect any benefits previously paid, ex-
cept that an order increasing the
amount of benefits payable based on a
finding of a mistake in a determination
of fact may be made effective on the
date from which benefits were deter-
mined payable by the terms of an ear-
lier award. In the case of an award
which is decreased, no payment made
in excess of the decreased rate prior to
the date upon which the party re-
quested reconsideration under para-
graph (a) of this section shall be sub-
ject to collection or offset under sub-
part H of this part, provided the claim-
ant is without fault as defined by
§725.543. In the case of an award which
is decreased following the initiation of
modification by the district director,
no payment made in excess of the de-
creased rate prior to the date upon
which the district director initiated
modification proceedings under para-
graph (a) shall be subject to collection
or offset under subpart H of this part,
provided the claimant is without fault
as defined by §725.543. In the case of an
award which has become final and is
thereafter terminated, no payment
made prior to the date upon which the
party requested reconsideration under
paragraph (a) shall be subject to collec-
tion or offset under subpart H of this
part. In the case of an award which has
become final and is thereafter termi-
nated following the initiation of modi-
fication by the district director, no

1059



§725.311

payment made prior to the date upon
which the district director initiated
modification proceedings under para-
graph (a) shall be subject to collection
or offset under subpart H of this part.

§725.311 Communications with re-
spect to claims; time computations.

(a) Unless otherwise specified by this
part, all requests, responses, notices,
decisions, orders, or other communica-
tions required or permitted by this
part shall be in writing.

(b) If required by this part, any docu-
ment, brief, or other statement sub-
mitted in connection with the adju-
dication of a claim under this part
shall be sent to each party to the claim
by the submitting party. If proof of
service is required with respect to any
communication, such proof of service
shall be submitted to the appropriate
adjudication officer and filed as part of
the claim record.

(¢) In computing any period of time
described in this part, by any applica-
ble statute, or by the order of any adju-
dication officer, the day of the act or
event from which the designated period
of time begins to run shall not be in-
cluded. The last day of the period shall
be included unless it is a Saturday,
Sunday, or legal holiday, in which
event the period extends until the next
day which is not a Saturday, Sunday,
or legal holiday. ‘‘Legal holiday’ in-
cludes New Year’s Day, Birthday of
Martin Luther King, Jr., Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Vet-
erans Day, Thanksgiving Day, Christ-
mas Day and any other day appointed
as a holiday by the President or the
Congress of the United States.

(d) In computing any period of time
described in this part in which the pe-
riod within which to file a response
commences upon receipt of a docu-
ment, it shall be presumed, in the ab-
sence of evidence to the contrary, that
the document was received on the sev-
enth day after it was mailed. In any
case in which a provision of this part
requires a document to be sent to a
person or party by certified mail, and
the document is not sent by certified
mail, but the person or party actually
received the document, the document
shall be deemed to have been sent in
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compliance with the provisions of this
part. In such a case, any time period
which commences upon the service of
the document shall commence on the
date the document was received.

Subpart D—Adjudication Officers;
Parties and Representatives

§725.350 Who are the adjudication of-
ficers?

(a) General. The persons authorized
by the Secretary of Labor to accept
evidence and decide claims on the basis
of such evidence are called ‘‘adjudica-
tion officers.” This section describes
the status of black lung claims adju-
dication officers.

(b) District Director. The district di-
rector is that official of the DCMWC or
his designee who is authorized to per-
form functions with respect to the de-
velopment, processing, and adjudica-
tion of claims in accordance with this
part.

(c) Administrative law judge. An ad-
ministrative law judge is that official
appointed pursuant to 5 U.S.C. 3105 (or
Public Law 94-504) who is qualified to
preside at hearings under 5 U.S.C. 557
and is empowered by the Secretary to
conduct formal hearings with respect
to, and adjudicate, claims in accord-
ance with this part. A person appointed
under Public Law 94-504 shall not be
considered an administrative law judge
for purposes of this part for any period
after March 1, 1979.

§725.351 Powers of adjudication offi-
cers.

(a) District Director. The district di-
rector is authorized to:

(1) Make determinations with respect
to claims as is provided in this part;

(2) Conduct conferences and informal
discovery proceedings as provided in
this part;

(3) Compel the production of docu-
ments by the issuance of a subpoena;

(4) Prepare documents for the signa-
ture of parties;

(5) Issue appropriate orders as pro-
vided in this part; and

(6) Do all other things necessary to
enable him or her to discharge the du-
ties of the office.

(b) Administrative Law Judge. An ad-
ministrative law judge is authorized to:
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